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Def endant T.B. (husband) appeals froma final donestic
vi ol ence order which excludes himfromthe marital residence. A
final donestic violence order was al so entered agai nst the
brother of plaintiff NB. (wife), but the order did not exclude
himfromthe marital residence. The brother appeals this order.
We hereby consolidate both appeals and render one opinion as to
bot h.

After thorough consideration of the record, we vacate the
restrai ning order against the husband and affirmthe restraining
order agai nst the brother.

I

The parties were living together at the marital residence
when the all eged donestic violence arose. A divorce action was
pendi ng. The husband slept in the attic. The wife slept in the
mast er bedroom her brother slept in the basenent. The wi fe had
pl aced a | ock on her bedroom door. The parties had joint custody

of their three children in accordance with a pendente lite order.

The two sons shared a bedroom the daughter had her own room
The master bedroom and the childrens' bedroons were on the second
floor.

According to the defendant's testinony, on the norning of
Sept enber 15th, he was on the second floor getting his daughter
and the ol der son ready for school. The door to the master
bedroom was open. He saw his daughter |lying on the bed watching
television. H's one year old son was on the bed and saw hi m

The son slid off the bed and started wal king toward himw th open



arms. At that point, his wfe came frombehind him pushed him
out of the way, went into the master bedroom and sl amred the door
in his face. He responded, "you can't do that." He opened the
mast er bedroom door and wal ked inside the room He attenpted to
pick up his son. H's wfe pushed him aside and refused to all ow
himto pick up his son. At that point, his wife's brother came
out of the bathroomin the master bedroom and began shovi ng and
pushi ng hi m agai nst the wall.

The brother testified that the husband pushed the wife into
furniture in the master bedroom the brother then grabbed hi mand
they westled. The husband testified that he did not touch his
wife.

The wife testified that she cane out of her daughter's room
and saw her husband in the doorway of the master bedroom She
went by himand entered her bedroom She tried to close the door
while he attenpted to push the door open. He suddenly swung the
door open and pushed her out of the way. She stunbled backwards
into a bookcase. Her brother then grabbed her husband.

At the conclusion of the testinony, the wife's counsel
advi sed the judge that there was a joint custody order that
permts the husband to visit wth the children two nights a week.
Counsel expl ai ned that because of the tension in the house, the
husband comes to the house only on those nights. Counsel
suggested that during those two nights, the wife go to her
sister's honme which was only ten m nutes away. The husband coul d

then visit with the children each and every week until the matter
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can cone before the matrinonial court and custody and visitation
be determ ned there.

The judge said that it was difficult to assess the
credibility of people involved in an altercation but that the
def endant shoul d have understood that the plaintiff was entitled
to privacy in her bedroomand that "[f]or himto force hinself

into the room despite what his notives or reasoni ng m ght have

been . . . [was] an act of donestic violence on his part.”
(enmphasi s added).
I

Donestic violence is a "pattern of abusive and controlling

behavior injurious to its victins." Peranio v. Peranio, 280 N.J.

Super. 47, 52 (App. Div. 1995); see also State v. B.H , 290 N J.

Super. 588, 607 (App. Div. 1996) (Loftus, J., dissenting);
Corrente v. Corrente, 281 N.J. Super. 243, 247 (App. Div. 1995).

To address this serious problem the Legislature enacted the
Prevention of Donmestic Violence Act. N.J.S. A 2C 25-17 to -33.
The Legislature "did not create a new class of offenses or
interdict acts which otherwi se were not addressed by the crim nal
| aw, but ensured that spouses who were subjected to crimna
conduct by their mates had full access to the protections of the
| egal system Thus, instead of redefining prohibited conduct,
the law sinply incorporates [certain crimnal statutes].”

Corrente, supra, 281 N.J. Super. at 248.

The Legislature, however, did not intend that:

the commi ssion of any one of these acts automatically
woul d warrant the issuance of a domestic violence
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order. The | aw mandates that acts clained by a
plaintiff to be donestic violence nust be evaluated in
light of the previous history of donestic violence
between the plaintiff and defendant including previous
threats, harassnent and physical abuse and in |ight of
whet her i mredi ate danger to the person or property is
present. N.J.S A 2C: 25-29a(1) and (2). This
requirenment reflects the reality that donestic viol ence
is ordinarily nore than an isol ated aberrant act and
incorporates the legislative intent to provide a
vehicle to protect victins whose safety is threatened.
This is the backdrop on which [a] defendant's acts nust
be eval uat ed.

[Ibid. (enphasis added).]
The "focus of the Legislature was regul ar serious abuse

bet ween spouses.” Corrente, supra, 281 N.J. Super. at 247. The

donestic violence | aw should "address matters of consequence, not
ordinary donestic contretenps.” 1d. at 250.

The final restraining order in this case contains the
court's finding that the defendant "has commtted acts of
donmestic violence" but the order does not recite specifically
what acts were found or what crimnal statute was viol at ed.
Plaintiff, in her donestic violence conplaint, charged the
defendant with assault, harassment and stalking. Although it is
not clear fromthe judge's reasons, it appears that he found the
defendant guilty of harassnment, contrary to N.J.S. A 2C: 33-4.

That statute provides in pertinent part:

Harassment. Except as provided in subsection d.,

a person commts a petty disorderly persons offense if,
wi th purpose to harass another, he:

a. Makes, or causes to be nade, a comunication
or conmuni cati ons anonynously or at extrenely
i nconveni ent hours, or in offensively coarse | anguage,
or any other manner likely to cause annoyance or al arm



b. Subjects another to striking, kicking,
shovi ng, or other offensive touching, or threatens to
do so; or

c. Engages in any other course of alarmng
conduct or of repeatedly conmtted acts with purpose to
alarmor seriously annoy such other person.

A conmuni cati on under subsection a. may be deened
to have been nmade either at the place where it
originated or at the place where it was received.

[ bid. (enphasis added).]

The judge here did not find that the husband acted wth a
purpose to harass his wife. On the contrary, the judge found
that the husband's actions constituted donestic violence "despite
what his notives or reasoning m ght have been.” Further, the
judge did not find that the defendant engaged in a "course of
al arm ng conduct or of repeatedly conmtted acts with purpose to
al arm or seriously annoy such other person.” The absence of

these findings vitiates the judge's ultimte conclusion that the

defendant comm tted an act of domestic violence. See State v.

J.T., 294 N.J. Super. 540 (App. Div. 1996).

Def endant' s conduct may have been i nappropriate or inproper.
However, there is sone justification for his conduct. The
bedr oom door was open, not |ocked. Hi's children were in the
room He was getting the children ready for school. He
apparently wished to hug his child. 1In view of these
considerations and the judge's failure to make requisite findings
under the statute, this matter fits nore readily within the
category of "donestic contretenps” rather than a "matter of

consequence. "



We are also m ndful that conplaints chargi ng donestic
vi ol ence are often msused in order to get an "edge" in a

matri noni al dispute. As we stated in Murray v. Miurray, 267 N.J.

Super. 406 (App. Div. 1993):

[wWje are concerned, too, wth the serious policy
inplications of permtting allegations of this nature
to be branded as donestic violence and used by either
spouse to secure rulings on critical issues such as
support, exclusion frommarital residence and property
di sposition, particularly when aware that a matri noni al
action is pending or about to begin.

[1d. at 410.]

The Donestic Violence Act is an inportant and benefi cial
statute. It should not be distorted or trivialized by m suse.
We recogni ze that parties in the mdst of a tumultuous
matri moni al di spute should ordinarily not reside under the same
roof. However, that is a matter for the matrinonial court to
resolve. The matrinonial court has equitable power to renove a
spouse froma marital hone on a proper show ng even if the hone

is owmed by both as tenants by the entirety. See Degenaars V.

Degenaars, 186 N.J. Super. 233, 235 (Ch. Div. 1982); Babushik v.

Babushi k, 157 N.J. Super. 128, 129 (Ch. Div. 1978); S._v. A, 118

N.J. Super. 69, 70 (Ch. Div. 1972); Roberts v. Roberts, 106 N.J.

Super. 108, 109-10 (Ch. Div. 1969). Disputes which do not rise
to the level of domestic violence can and shoul d be addressed and
resol ved by the Chancery Division, Famly Part, of the Superior
Court w thout necessarily relying on the Donestic Violence Act.
Accordingly, we reverse and vacate the domestic viol ence order

agai nst the husband.
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As to the husband's donestic viol ence conplaint against the
wife's brother, the trial judge separated the brother's conduct
into two phases. The judge said that at first the brother
intervened to protect his sister, who is physically smaller than
t he husband. Next, the brother followed the husband downstairs,
continued to push and shove him and forced himout of his hone
while he was clad only in his underwear.

The trial judge concluded that the brother's intervention on
behal f of his sister was reasonable and did not constitute
donmestic violence. However, once the husband was downstairs, the
brot her shoul d not have continued his physical acts. His conduct
fromthat point, the judge found, constituted donestic violence.

The trial judge again did not expressly state which
statutory provision was violated by the brother. However, the
facts indicate that the brother conmtted a sinple assault. See
N.J.S.A 2C 12-1(a)(1).

That statute provides in pertinent part:

a. Sinple assault. A person is guilty of assault if
he:

(1) Attenpts to cause or purposely, know ngly or
reckl essly causes bodily injury to another

[ 1bid.]
Bodily injury is defined as "physical pain, illness or any

i mpai rment of physical condition.™ NJ.S. A 2C 11-1(a). Not
much is required to show bodily injury. For exanple, the

stinging sensation caused by a slap is adequate to support an
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assault. State v. Downey, 242 N.J. Super. 367, 371 (Law Div.

1988); see also New Jersey v. Bazin, 912 EF. Supp. 106, 115

(D.N.J. 1995) ("Even the slightest physical contact, if done
intentionally, is considered a sinple assault under New Jersey
[aw. ").

Qur standard of reviewis well-settled. A trial judge's
factual findings and | egal conclusions will not be disturbed
unl ess they are "so mani festly unsupported by or inconsistent
with the conpetent, relevant and reasonably credible evidence as

to offend the interests of justice." Rova Farnms Resort, Inc. v.

| nvestors Ins. Co., 65 N.J. 474, 484 (1974).

Here, the conpetent, relevant and reasonably credible
evi dence supports a conclusion that plaintiff's brother conmtted
a sinple assault, i.e. that he attenpted to cause or purposely,
know ngly or recklessly caused bodily injury to the husband. The
trial judge's finding that the brother had conmtted an act of
donmestic violence is affirned.

Reversed on the appeal of the husband (A-835-95T5).
Affirmed on the appeal of the brother (A-836-95T5).



